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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 
 
THE EMERGENCY ANIMAL RESCUE 
SERVICE, an Alabama not-for-profit 
corporation 
 
 Plaintiff, 
 
v. 
 
TERRA COTROMANO, 
 
 Defendant. 

)
)
)
)
)
)
)
)
)
)
)

CIVIL ACTION NUMBER: CV-09-3752 
 
 

 
MOTION TO CONTINUE 

 
Plaintiff, The Emergency Animal Rescue Service (hereinafter “Plaintiff” or “TEARS”), 

respectfully moves this Court to continue the hearing on Intervenor’s Motion to Intervene and 

Motion to Dismiss from its current setting of March 26, 2010.  In support of this motion, Plaintiff 

states as follows: 

 

1. On December 30, 2009, Plaintiff filed this action against Defendant Terra 

Cotromano arising from Ms. Cotromono’s misappropriation of funds belonging to the TEARS 

and to prevent her from mistreating animals held within the care of TEARS.  On that same date, 

the Court entered a Temporary Restraining Order against Ms. Cotromano at the request of 

TEARS, freezing certain assets and bank accounts that belong to TEARS but which were within 

the control of the Defendant.  Subsequently, the Court entered a preliminary injunction in 

TEARS’s favor, extending the relief granted in its Temporary Restraining Order.   

2. Shortly thereafter, on February 5, 2010, TEARS served Defendant with certain 

discovery requests made pursuant to Ala.R.Civ.P. 33 and 34.  The Defendant’s responses were 

due on or before March 8, 2010.  To date, Defendant has failed to make any response to 
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TEARS’s outstanding discovery.  TEARS has attempted to resolve this issue directly with 

Defendant’s counsel pursuant to Ala.R.Civ.P 37 but has received no response from the 

Defendant. 

3. In addition, TEARS has noticed the deposition of the Defendant and has 

requested dates from Defendant’s counsel for that deposition to go forward.  To date, Defendant 

has made no response to this request either.  Likewise, TEARS has recently filed notices of 

intent to serve subpoenas on certain third-parties, but those subpoenas will not issue until March 

25, 2010.   

4. On February 25, 2010, certain individuals purporting to act on behalf of The 

Emergency Animal Rescue Service filed a motion styled “Motion to Intervene and Motion to 

Dismiss.”  On March 2, 2010, the Court set Intervenor’s Motion for hearing to occur on March 

26, 2010 at 9:00 am. 

5. While Intervenor has styled its pleading as a “Motion to Dismiss,” this motion is, 

in essence, a motion to try the merits of this action in an evidentiary hearing.  As the Court is 

aware, a motion to dismiss is to be determined on the pleadings of record before the Court, 

pursuant to Ala.R.Civ.P 12(b)(6).  Should a party, such as Intervenor here, seek to introduce 

evidence outside the pleadings for the Court’s consideration, the motion is necessarily converted 

to one made pursuant to Ala.R.Civ.P. 56.  Under such circumstances, all parties are entitled to 

obtain full discovery necessary to respond to such motion, particularly when such discovery is 

outstanding.  See Ala.R.Civ.P. 56(f). 

6. Here, the Intervenors want to have a “bench trial” on certain dispositive issues in 

this case without allowing TEARS the benefit of even the most basic discovery on these issues.  

To date, opposing counsel has not responded whatsoever to Plaintiff’s initial discovery and to 
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simple deposition request.  Likewise, Plaintiff’s subpoenas will not be issued until March 25, 

2010.  As a result, these records to be subpoenaed will not be available prior to the hearing.  The 

information sought by TEARS from opposing counsel, through its subpoenas is necessary to 

fully and adequately adjudicate the issues set forth in the Intervenor’s Motion to Dismiss.  

Indeed, they bear directly on whether the Movant should ever be permitted to intervene in this 

case.  To that end, TEARS has filed a motion to compel, seeking the assistance of the Court to 

obtain the necessary discovery from the Defendant.  Further, pursuant to Ala.R.Civ.P. 56(f), 

TEARS needs to receive the discovery necessary to address the Motion to Dismiss fully and 

appropriately.   

7. Finally, the undersigned counsel to co-counsel, John Saxon, are both out of town 

and unavailable on the hearing date of March 26, 2010.   

WHEREFORE, Plaintiff, The Emergency Animal Rescue Service, respectfully requests 

that the Court continue the March 26, 2010, hearing in this matter until such time as all necessary 

discovery may be compiled. 

  
      s/ F. Wendell Allen   

F. Wendell Allen 
One of the Attorneys for Plaintiff 

 
 
OF COUNSEL: 
 
C. Jason Avery, Esq. 
BRADLEY ARANT BOULT CUMMINGS LLP 
One Federal Place 
1819 Fifth Avenue North 
Birmingham, Alabama 35203 
Telephone: 205.521.8000 
Facsimile: 205.521.8800 
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John D. Saxon 
JOHN D. SAXON, P.C. 
2119 3rd Avenue North 
Birmingham, AL 35203 
Telephone: 205.324-0223 
Facsimile: 205.324-1583 
 

CERTIFICATE OF SERVICE 

I herby certify that the foregoing has been served on the following via the Alafile System, 
on this the 16th day of March, 2010: 

 

Lawden H. Yates 
489 Starnes Chapel Road 
Blountsville, AL 35031 
 
William A. Short, Jr. 
300 North 18th Street 
Bessemer, AL 35020 
(205) 426-1463 
 
Robyn B. Bennitt 
Bennitt Legal Services 
121 Edenton St. 
Birmingham, AL 35242 

 
           s/ F. Wendell Allen   
       
 OF COUNSEL 

 


